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"EFFECTIVE SUBSTITUTES 


FOR INCORPORATION: 


BY JOHN H. SEARS, 
of the St. Louis Bar. 


Explanation and forms of organizations having usual advantages of corpora- 
tions, but not subject to corporate taxation, reports, qualification under foreign 
corporation laws, etc. ” 


These organizations are known as “Massachusetts Trusts.” A recent deci- 
sion of the United States Supreme Court holds that they are effected under 
the common law. They are, therefore, of interest everywhere. 
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A SMALL BOOK—With BIG IDEAS 


This book is published by the author. It is a monograph that no lawyer 
would wish to be without. It deals with a wholly new idea of business com- 
bination which is free from all corporation restrictions and has become very pop- 
ular in Massachusetts, where even the public corporations are making use of it. 
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A TREATISE ON 


American Advocacy 


= 


ALEXANDER H. ROBBINS, 


EDITOR OF THE CENTRAL LAW JOURNAL. 





The object of the advocate is to react the highest emi- 
nence of his profession. The qualities that go to 
make up his success cannot be learned from ordinary 
law text books; they come to him who flirts with human 
nature, who communes with the great exemplars of 
the legal profession. To assist the practicing lawyer 
in this difficult art is the purpose of this volume. 


THE WORK TREATS IN PART OF: 


PREPARATION FOR TRIAL. COMPENSATION AND ADVERTISING 
OPENING PLAINTIFF’S CASE. LEGAL ETHICS. 
OPENING DEFENDANT'S CASE, 


EXAMINATION IN CHIEF. CONDUCT OF A DEFENSE IN A CRIM- 
CROSS-EXAMINATION. INAL TRIAL. 

RE-EXAMINATION. CLASSES OF WITNESSES. 

SUMMING UP DEFENDANT'S CASE. 

THE REPLY. TACT AND TACTICS. 


CONDUCT OF A CRIMINAL PROSECU- BRIEFS, ARGUMENTS AND METHODS 
TION. OF SPEAKING. 





AMERICAN ADVOCACY is in one volume, 8vo., contains 311 
pages. Price, bound in Cloth, $2.00, or in Law Sheep, $2.50. 
Sent prepaid on receipt of amount. 
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Central Law Journal Company, 
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THE EFFECT OF THE FEDERAL EMPLOY- 
ERS’ LIABILITY ACT ON STATE STAT- 
UTES FORMERLY APPLIED TO CAR- 
RIERS IN INTERSTATE AND INTRA- 
STATE BUSINESS. 

It will be remembered that the former 
Federal Employers’ Liability Act was de- 
clared unconstitutional, because it attempt- 
ed to govern and control not only cars en- 
gage in interstate commerce, but also 
those engaged in intrastate commerce. 

It was thought in that case that the il- 
legal part of the statute was not separable 
from the legal, and therefore that the en- 
tire legislation should fail. 

By a like process of reasoning it would 
seem that, were a state now to enact a 
statute substantially the same in this re- 
gard, it would be held invalid legislation. 
Congress having withdrawn from the do- 
main of the states this character of legisla- 
tion, by covering the ground, inseparability 
vitiates in the same way, as where Con- 
gress was going beyond its power in the 
former employers’ liability act. 

But does the same result follow, where 
Congress by subsequently covering that 
part of such a state statute, kills operation 
of that statute as to that which would be 
deemed indivisible, had congressional ac- 
tion preceded the enactment of the state 
law ? 

The Texas Court of Civic Appeals says: 
“The state statute, even if construed as 
undertaking to cover cars in every service, 
interstate as well as intrastate was unques- 
tionably valid until Congress had acted. 
When Congress does act, as it has done, 
the result is simply to limit the application 


of the state statute to cars in intrastate 
service.” Freeman y. Swan, 143 S. W. 
724. 


his is all the opinion in the case says on 





this subject and it is very probable that its 
conclusion is correct. It opens up, how- 
ever, an interesting inquiry as to why this 
is true and the general principle why it is 
true, if there is a general principle capable 
of formulation, ought to be stated. 


Taking it then for granted, that incor- 
porating an indivisible something in a state 
statute, which national law—the supreme 
law of the land—has already covered, and 
for that the state statute is void, because 
it cannot be discerned that the legislature 
would have enacted the law unless it were 
entirely valid, yet we think there is good 
reason for saying that Congress, subse- 
quently covering part of the ground, 
changes the rule as to indivisibility. 


The reason we think good is, that the 
state enacts such a law under notice that 
Congress may do this very thing and its 
legislation is in the form it is intended to 
be, in view of the power in Congress to 
limit the extent of its operation. 


In other words, the state in legislating 
on such a subject tacitly says that what 
would appear indivisible generally is not 
so in this matter, because I am conceding 
at the outset that Congress may separate 
what I have joined, and, nevertheless, I 
wish my legislation to be in the form I 
have prescribed. 


Still another reason that might be urged 
for this view is, that the state ought, and 
very probably is compelled for constitu- 
tional reasons, to legislate in exactly the 
way it does, as otherwise there would be 
unjust discrimination against carriers mere- 
ly engaged in intrastate business. The per- 
mission given to the state to legislate as to 
carriers engaged in interstate commerce 
may involve the dyty to exercise its au- 
thority in order not unjustly to discrimi- 


nate. 
But this duty is, nevertheless, under per- 


missive power and this more strongly en- 
forces the theory of the recognized right 














pn ae ea 


SE SET I ae 








206 CENTRAL LAW JOURNAL. 





No. 12 








in Congress to make separable that which 
otherwise is incapable of separability. 


This principle does not militate against 
the thought that it may be perfectly mani- 
fest that a state legislature would not en- 
act a statute in the form it has enacted it, 
so far as intrastate carriers are concerned, 
had Congress already covered the ground 
as to interstate carriers. 

The state regards the situation and does 
its best under the circumstances, and_ it 
was not intended by the constitution that 
state law should be affected further than 
to recognize this situation. The presump- 
tion not to be disputed is that the state 
legislature takes this situation into account. 

This is a very different matter from a 
legislature incorporating into a statute that 
which is beyond its reach. It asserts there- 
by that it has full right permanently to 
embrace both the legal and illegal parts. 
It violates overriding law in its very incep- 
tion and presumptions in its favor disap- 
pear when the violation plainly appears. 

Possibly we have admitted too much in 
saying, that, if Congress has already cover- 
ed a portion of the ground that a state 
statute seeks wholly to cover, the same in- 
divisibility rule applies, as where a statute 
is unconstitutional in part. It may be 
construction would not be so strict against 
divisibility, but, at all events, it seems to 
us, that the conclusion of the Texas court 
should be the law, as otherwise with the 
national government and the states right- 
fully acting in their appropriate spheres, 
there would result influences of one upon 
the other the constitution never intended. 

It was not intended that national action 
should interfere with state autonomy any 
further than national regulation made this 
absolutely necessary. Indeed the states are 
supposed as much to aid in the regulation 
of interstate commerce in things they are 


left free to touch, as does Congress itself. 





NOTES OF IMPORTANT DECISIONS 





ATTORNEY AND CLIENT—ATTORNEY’S 
KNOWLEDGE OF FRAUD BINDING ON 
CLIENT.—The rule is well recognized that 
knowledge by or notice to an agent is knowl- 
edge by or notice to a principal, but this rule 
has its limitation as arising out of a transac 
tion in which the agency is concerned. This 
may not be as wide a knowledge as the prin- 
cipal might have about a thing which would 
impugn his good faith. It is but a working 
rule as is illustrated by the exception to 
knowledge, even as limited in the way stated. 
This exception is that, if an agent is partici- 
pating in a fraud, there is no presumption he 
has revealed the fraud to his principal. 

By similarity of reasoning it may be pre 
sumed, that if an agent has previously parti- 
cipated in a fraud that finds a place in his 
subsequent representation of his _ principal, 
ne does not reveal the fraud to his principal. 

It is easy to advance from this point to 
presume that, if he is cognizant, before he 
began to represent his principal, of the per- 
petration of a fraud, which would prevent a 
principal from acting in good faith, this cog- 
nizance would not bind the principal. A prin- 
cipal is not thus limited in his choice of 
agents, 

This theory the Kentucky Court of Appeals 
appears to have approved in the case of J. 
M. Robinson & Co. v. Bank of Pikesville, 142 
S. W. 1065. 

In this tase it was charged, that the attorney 
of an execution creditor knew that certain 
money which had been placed to the credit of 
another by a bank, while as to the world gen 
erally subject to attachment or execution, 
yet was not subpect to this creditor’s execu- 
tion, because his attorney had participated in 
a fraud against the bank whereby this 
credit was obtained. The court thought 
that such participation had nothing to do with 
such creditor's execution, as the attorney 
was not then acting for the creditor in any 
way, and the subsequent fortuitous employ- 
ment of the attorney could not operate to bar 
his, the creditor’s, right to subject this fund 
to his execution. It is hard to see how any 
other result could be reasonably claimed. 





TAXATION—ESTIMATING VALUE OF 
CORPORATE SHARES FOR PURPOSES OF 
TAXATION.—The Missouri statute provides 
as to taxing of shares of stock in corporations, 
that the owners of shares need not return 
them for taxation, but the corporation must 
and pay the tax for the owners, the tax to be 
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on tl true value of the shares “less the 


1] I 
ot ( he real estate, if any, represented 
hy such shares of stock,” because the real 
aie own by a corporation is returned by, 
fi ed for taxation to, the corporation. 
Hei reasonably may be argued that the 
plain } ( is that there shall be no double 
_and that state policy is, that in every 
ease all taxable real estate shall be returned 
for t s by the owner separately and a lien 
for taxes exist against the same. 
It is sily conceived that the real estate of 
a ( ation might be taxed in the true value 
on! shares without any deduction for any 
purpose But. then, it is to be conceived that, 
if « orate stock were worth little because 
of its liabilities, merely taxing the true value 
of r without any deduction would make 
it escape taxation, partly at least. And the 





would be the case of a practically 
nt individual, if he could set off his liabili- 


ties against his real as well as his personal 


insol- 


Nevertheless, the statute seems to declare 
very plainly that but one deduction is to be 
made from the true value of shares and that 
tl value of its real estate. 

However, in State ex rel. v. Brinkop, 143 S. 
W. 444, decided by Supreme Court of Missouri, 
sitting en bane, it was unanimously held that 
ims due on policies issued by an insur- 





ce company outside of Missouri on property 
also outside and a bank deposit subject to its 
check, kept by the company in a bank out- 
side of the state and with no intent to avoid 
taxation in Missouri and taxable in the state 
where it is kept, should also be deducted from 


The court premises by saying that the max- 
im “mobilia sequuntur personam” is applied 
chiefly, if. not exclusively, to the distribution 
of an intestate’s estate,” and that the Missouri 
Statute also prescribes with: reference to cor- 
porations that their property “shall be assess- 
ed and taxed as the property of individuals.” 

Against this, however, it is to be said, that 
insurance companies are specifically mention- 
ed along with banks and joint stock associa- 
tions doing a banking business as being allow- 
ed no deduction except for their real estate. 

The court also argues at length about all 
assets of corporations belonging ultimately to 
the stockholders and that they, and not the 
corporations, really pay the tax. Then also 
it is said: “Double taxation has never been 
the policy of this state, as would be the case, 
if the stock and the property were both tax- 
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ed. * To take into account in assessing 
the value of the shares of stock in this insur- 
ance company property owned by the cor- 
poration outside of this state would be equiva- 


“lent in effect to requiring the shareholders to 


pay taxes on such property.” 

The court, however, does not challenge the 
right of the state to make real estate the 
only item of deduction from: share value, and 
it is very hard to see how any other than the 
specifically named deduction can be allowed. 
We do not see how language could be any 
plainer, 

Furthermore, even, if it may be conceded 
that it is a hardship for the premiums refer- 
red to not to be allowed to be deducted, yet 
this seems scarcely so as to the bank deposit. 
Practically the company had the same kind of 
an asset against the bank in another state 
that it had against the bank of its local de- 
posits. It enjoys the benefit of local protec- 
ticn as well as to one as the other. Situs, in- 
deed, of both credits is in Missouri. 

If it is true, as ruled as to these deposits, an 
insurance company may do business where it 
pleases and, choosing a state where a lower 
rate of taxation is imposed, have its property 
there taxed, and all this under a claim that 
it is doing this not to escape taxation, it is 
however, escaping some _ taxes if the rate 
abroad is lower. We do not see, why individu- 
als may not similarly escape taxation by hav- 
ing their bank accounts in another state. If 
they may, states may shape,their legislation 
to attract foreign deposits. 








NOTES OF RECENT DECISIONS IN THE 
BRITISH COURTS. 

The Merchant Shipping Act exempts the 
owner of a British vessel from liability for 
damage to goods on board caused by fire pro- 
vided such loss was not due to his actual 
fault or privity. The Section is so explicit 
that decisions on it have been few, so that a 
recent attempt to get pat it and make the 
owner liable is interesting. The cargo in this 
case had been damaged by fire and its owners 
were able to establish that the ship had not 
been seaworthy. In argument it was agreed 
that there could only be three causes of fire: 
(1) accident; (2) negligence of the crew; (3) 
negligence of the owner. The Bill of Lading 
exempted the owner from negligence on the 
part of the crew, and it was contended for the 
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cargo owners that the fact that the owner 
had sent out an unseaworthy ship amounted 
to negligence by him and that therefore the 
fire was due to his actual fault. But it was 
held that the provision of the Act protected 
the owner even though there had been a 
breach by him of the warranty of seaworthi- 
ness. 


We also note another point just decided in 
the Court of Session Scotland of interest to 
the shipping industry. A ship’s cook while 
his ship was lying in Bo’ness Dock went 
ashore and in doing so had to cross the line 
of rails running through the docks. When he 
came to these he found them blocked with 
wagons and the dock gatekeeper told him to 
climb over them which he did. On his way 
back to the ship he again found the wagons 
on the line and attempted to cross by passing 
between two of the wagons, but it happened 
that shunting operations were on, the wagons 
were suddenly moved and he was crushed be- 
tween the buffers. An action for damages by 
him against the railway company on _ the 
ground that warning should have been given 
that shunting was in progress was dismissed, 
the court laying down quite broadly that peo- 
ple who go to a dock are to be held as know- 
ing that wagons standing on quay rails may 
be set in motion at any time without any 
special warning. 


On this same subject of negligence a de- 
cision of the Irish courts may be referred to. 
The action, Boyle v. Ferguson, Ltd., 2 Ir. R. 
489, was against a company owning motor 
cars, for a death caused by the negligence of 
the company’s servant. The jury had found 
that the servant was acting within the scope 
of his employment at the time, and the ques- 
tion for the court was whether the following 
very special facts amounted to evidence to 
sustain that finding. The servant in question 
was the manager of the company’s department 
for the sale of second-hand cars; he was driv- 
ing with friends of his own, on a Saturday eve- 
ning in one of these cars; he often took out 
second-hand cars without accounting to any- 
one; the petrol was charged to the defendant 
company; he said that his being on the road 
gave him better opportunities of doing busi- 
ness for the firm, but that this time he was 
driving for his own pleasure. The court held 
that the verdict was sustainable. The facts 
that he was at the time of the accident a ser- 
vant and that part of his duty was to drive 
the car, were in the Chief Baron’s view prima 
facie evidence that he was acting within the 

















scope of his employment, sufficient to cast up. 
on the masters the onus of rebutting this in. 
ference. Here the inference had not been re. 
butted and the evidence as to his uncontrolled 
discretion in the user of the car, as to the 
petrol charges and as to the drive giving him 
an opportunity of advertising and showing the 
car went to strengthen it. The court threw 
out a very important suggestion on which they 
expressly refrained from deciding but to which 
it is submitted that the law on this subject is 
tending. It is suggested that “scope of em- 
ployment” must be or may be as extensive ag 
the “authority” given to a servant; so that 
when a master authorizes a servant to use a 
car for the servant’s own purposes as well as 
the master’s every user of the car by the ser- 
vant is deemed user as servant. 


The Act of Parliament incorporating the 
Bristol Water Co., enjoined them to give a 
water supply for domestic use to all occupiers 
of private dwelling houses within the supply 
area. It was held, Bristol Guardians v. Bris- 
tol Water Co., 28 T. L. R. 23, that a workhouse 
was not a private dwelling house within the 
meaning of this Act and therefore the Bristol 
Guardians were not entitled to a supply of 
water for the domestic purposes of their work- 
house. 

In re Halls Charity, 28 T. L. R. 32, the ques- 
tion was between the trustees of a charity 
and the local justices charged with the upkeep 
of roads and bridges. Funds had been left by 
a testator for keeping in repair a bridge over 
the river Severn. As the result of two Acts 
of Parliament and by agreement between the 
Justices and the Severn Commissioners, 4 
part of the bridge was made to open so as to 
allow traffic on the river to pass to and fro, 
and the justices were bound to keep in repair 
the opening part of the bridge. The conten- 
tion was that the trust funds should be cor- 
respondingly relieved, but the broad rule was 
laid down that where a fund is devoted by a 
settler to the repair of a public bridge it re 
mains apDlicable for that purpose notwith- 
standing that the legislature has cast the bur- 
den of such repairs on a public body. 

Another point in the consideration of a will 
arose in Ryde v. Bristow, Law Reports, 1911, 
2 <u. A testator bequeathed to each of 
his “indoor and outdoor servants the amount 
of one year’s wages.” A plain enough bequest 
one would think, but by a prior decision of 
the Court of Appeal in 1905 it was held that 
if a testator bequeathes to each of his ser 
vants “a year’s wages” this applies only to 


267. 
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servants who are hired by the year. The de- 
cision was criticised at the time as a depar- 
ture from the usual canon of construction 
that a will should be read in the sense a plain 
man would read it. That decision, however, 
has now been put aside and in the case men- 
tioned it was held that all the indoor and out- 
door servants whether hired or paid weekly, 
monthly or yearly came within the bequest. 

DONALD MACKAY. 

Glasgow, Scotland. 








STRIKES—RIGHT AS TO AND CON- 
DUCT OF. 





Right to Organize and Strike Generally.— 
Questions for the consideration of the 
courts in respect to the rights of labor 
combinations or organizations and arising 
out of strikes and acts subsequent there- 
to, have of recent years continued to in- 
crease in number. Such a combination when 
formed for the purpose of controlling the 
rate of wages was, at common law as in- 
terpreted by the English decisions and a 
few of the earliest decisions in this country, 
regarded as a criminal conspiracy. The doc- 
trine established by these cases did not, 
however, long control in this country, but 
the courts in interpreting the law applicable 
to such combinations gradually began to 
place them on a plane of legal equality with 
combinations of capital by holding that 
workmen had a legal right to combine for 
the purpose of bettering in any way their 
relations with their employers.1. And in 
the courts of the United States at the pres- 
ent time the doctrine is generally recog- 
nized and accepted that labor, unless re- 
strained by some contract obligation, may 
organize for its own protection and to fur- 
ther its own interests. The purpose of such 
organization may be to secure higher 
wages, or shorter hours, or to obtain a 
preference for members of the union to 
which the combining workmen may belong, 


(1) Everett Waddy Co. v. 
graphical Union, 105 Va. 188, 
R. A. (N. 8.) 792. 


Richmond Typo- 
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or have reference to the efficiency of others 
who work with them, And the intent, mo- 
tive, or reason is said to be immaterial as 
is also the fact that the combination may 
incidentally result in injury to others. In 
furtherance of their rights to organize for 
such purposes and in order to carry out 
the objects of the organization, workmen 
also have the right to declare that they will 
cease work unless their demands are com- 
plied with and in case they are not granted 
to strike in a peaceful manner.” 

Thus Judge Parker, in giving the opinion 
of the New York Court of Appeals in Na- 
tional Protective Association v. Cumming,® 
refers to the dissenting opinion of Judge 
Vann in that case and says: “I shall assume 
that certain principles of law laid down in 
the opinion of Judge Vann are correct, 
namely; ‘It is not the duty of one man, to 
work for another, unless he has agreed to, 
and if he has so agreed, but for no fixed: 
period, either may end the contract when- 
ever he chooses. The one may work, or re- 
fuse to work, at will, and the other may 
hire or discharge at will. The terms of em- 
ployment are subject to mutual-agreement, 
without let or hindrance from anyone. If 
the terms do not suit, or the employer does 
not please, the right to quit is absolute, and 
no one may demand a reason therefor. 
Whatever one man may do alone, he may 
do in combination with others, provided 
they have no unlawful object in view. Mere 
numbers do not ordinarily affect the quality 
of the act. Workingmen have the right to 
organize for the purpose of securing high- 
er wages, shorter hours of labor or improv- 
ing their relations with their employers. 


(2) Goldfield Consol. Mines Co. v. Goldfield 
Miners’ Union (U.S. C. C.), 159 Fed. 500; Wabash 
R. Co. v. Hannahan (U. S. C. C.), 121 Fed. 563; 
Union Pac. R. Co. v. Ruef (U. S, C. C.), 120 Fed. 
102; Parkinson Co. v. Building Trades Council, 
154 Cal. 581, 98 Pac. 1027; Lohse Patent Door 
Co. v. Fuelle, 215 Mo. 421, 114 S. W. 997; Meyer 
v. Journeymen Stonecutters’ Ass'n, 47 N. J. Eq. 
519, 20 Atl. 492; National Protective Ass’n, 170 
N. Y. 315, 63 N. E. 369, 58 L. R. A. 135, 88 Am. 
St. Rep. 648; Mills v. United States Printing Co., 
99 App. Div. (N. Y.) 605, 91 N. Y¥. Supp. 185; 
Butterick Pub. Co. v. Typographical Union, 50 
Misc. R. (N. Y.) 1, 100 N. Y. Supp. 292. 

(3) 170 N. Y¥. 315, 320, 63 N. E. 369, 88 Am. 
St. Rep. 648. 


























They have the right to strike; that is, to 
cease ing in a body by pre-arrangement 


until a grievance is redressed, provided the 


object is not to gratify malice or inflict in- 


jury upon otners, but to secure better terms 
4 ‘ 4 i. ,eaAe 

of employment for themselves. A peaceable 

“deriy strixe, me 


anc it to harm others, but 


to improve their own condition, is not in 


violation cf law.’” In this case it was de- 
i refuse to 


fellow 


termined that union may 
to 


‘ . 
members otf a 


permit its members work with 


ho are rival or- 


notify the employer to that 
a strike will be ordered un- 
tvants are discharged, where its 


upon a proper motive, such 


the employment of effic- 


d workmen, or to secure an 
exclusive preference of employment to its 


members on their own terms and conditions, 
provided that no force is employed and no 


‘unlawful act is committed. And if, under 


such circumstances the employees objected 
to are discharged, it is decided that neither 


they nor the organization of which they are 
a right of action against the 
1 


members have 
union or its members. 

> of Violence by Strikers-—While the 
gnizes the right of emplovees to 
it does not countenance violence 


requires that they shall proceed in a 


awful and peaceful manner, both in insti- 
tuting a strike and in their conduct and acts 
} thereto. is en- 


subsequent An employer 


titled to conduct a lawful business so long 
as he can obtain the workmen necessary to 


enable him to do so. 


Employees are like- 
Wise entitled to contract for employment 
with and to work for whomsoever they may 
choose upon such terms as may be mutually 
efore strikers must not 


20rT Th Tr 
at itl 


reed upon. 
use force or violence to prevent the em- 
ployer from conducting his business or an 
employee from going back and forth from 
his work. Nor will acts causing destruc- 
tion of, or injury to, the property of the 
employer be countenanced. Each person 
will be protected in the enjoyment of his 
personal and property rights and a court of 


equity will restrain strikers from doing any 
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act of vi lence 111 ading sucn 1 hts of 
others.* 
rah ot Chrys bore ; °°; . . : 
Kignrt OF oti tke TS to } Orce OQ} Ind {cé Em- 


ployees to Stop I orking.—In line with 
what we have just stated as to t 


+ 1) . “Wile . 
uw a service ot, 


he right of 
a person 


and 
to work for, another, it follows that strikers 
cannot lawfully use force or threats to em- 
lovees, who may hav remained | the ser- 


vice of the employer or who may have taken 





their places or who are willing for the 
purpose of inducing or compelling them to 


quit their work, or to refrain from entering 


such employment.® In the absence, how- 
ever, of any contract obligation the doctrine 
seems to be generally accepted that strikers 
are acting within their legal rights where 
they seek in a peaceable manner, by argu- 
ment or persuasion, to induce such em- 
aa ‘ 


re 4 act & 
yees TO SO act. 


So in a leading case it is said: ““The law 
having granted workmen the right to strike 
to secure better conditions from their em- 
also the use of these 
not inconsistent with 


ployers grants them 


means and age 


neies, 


the rights of others, that are necessary to 


make the strike effective. This embraces 
the right to support their contest, by argu- 
ment, persuasion and such favors and ac- 
commodations as they have within their 
The law will not deprive endeayor 
where 


control. 


and energy of their just reward, 


exercised for a legitimate purpose and ina 
legitimate manner. So, in a contest be 


tween employees and employers, on the one 


hand to secure higher wages, and on the 

(4) Reinecke Coal & M. Co. v. Wood (U. &. 
Cc. C.), 112 Fed. 477; Allis-Chalmers Co. v. Re- 
liable Lodge (U. S. C. C.), 111 Fed. 264; Wilson 
v. Hey, 232 Ill. 389, 83 N. E. 928, affirming 128 





Ill. App. 227; Everett Waddy Co. v. R 
Typographical Union, 105 Va. 188, 53 
$738, & &. BR: A. CH. 8.) 793 


123 Fed. 


(5) Knudsen v. Penn (U. S. C. C.), 
636: Coeur d'Alene Consol. & M. Co, Miners 
Union, 51 Fed. 260, 19 L. R. A. 382; Jersey City 


ussidy, 63 N. J. Eq. 759, 58 Atl 
Walker, 15: St. 595, 25 Atl. 


Rep. 678. 


Printing Co. v. C 
230; Murdock v. 
492, 34 Am. St. 
(6) Gray v Building Trades Council, 91 
Minn. 171, 97 N. W. 663, 63 L. R. A. 753, 103 Am. 
St. Rep. 477; Reynolds v. Everett, 144 N. Y. 18% 
39 N. E. 72; Compare Barnes v. Chicago Typo- 
graphical Union, 232 Tll. 424, 83 N. E. 940. 
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ther to resist it, arguments and per- | place of business or their standing about 
suasion to win support and co-operation | such premises. The purposes of such ac- 
from others are proper to either side, pro- | tion and the manner in which it is conduct- 
vided they are of a character to leave the | ed are regarded as a general rule to be the 
persons solicited, feeling at liberty to com- | determining factors upon the question of its 


ply or not as they please. 

And it is said in another case where union 
men had struck, that the employer and the 
union men have the right to enter into law- 
ful competition for the support of the non- 
union men and to endeavor by peaceable 
argument or persuasion, to secure their co- 
operation, provided the persuasion is of 
such a character as to leave the person 
solicite! feeling free to do as he pleases 
and he is not persuaded to do that which in 
Id be 


him woul unlaw ful.* 


This right, however, of strikers to en- 
deavor by argument or persuasion to in- 
duce an employee to stop work for the 
employer against whom the strike is main- 
tained, does not extend to the case of an 
employee who is under a contract of em- 
ployment for a definite term and the pur- 
pose of the persuasion is to induce the 
breaking of the contract.® 

And an employer who has a contract with 
his employees by which they agree not to 
join a labor union may maintain a bill in 
equity for an injunction to restrain persons 
with a knowledge of this fact from enticing 
such emplovees to break their contracts and 
to become members of a union.1° And by 
statute in some states the enticing of an 
employee may also be unlawful.’ 

Right of Strikers as to Picketing—A 
frequent result of a strike is what is known 
as picketing, that is, the patrolling by the 
strikers of the streets or approaches in front 
of and sometimes adjacent to the employer’s 


(7) Karges Furniture Co. v. Amalgamated 
Woodworkers’ Local Union, 165 Ind. 421, 75 N. 
E. 877, 2 L. R. A. (N. S.), 788, per Hadley, J. 

(8) Goldfield Consol. Mines Co. v. Goldfield 
Miners’ Union (U. S. C, C.), 159 Fed. 500. 

(9) Southern Ry. Co. v. Machinists’ Local 
Union, 111 Fed. 49. See Jersey City Printing 
Co. v. Cassidy, 63 N. J. Eq. 759, 53 Atl. 230. 
(10) Flaccus v. Smith, 199 Pa. St. 128, 48 
Atl. 854, 54 L. R.A, 640, 85 Am. St. Rep. 779. 

(11) See Southern Ry. Co. v. Machinists’ Lo- 


eal Union, 111 Fed. 49. 





Where the object is a lawful 
one and the picketing is conducted in a 
peaceful, orderly and lawful manner, there 
being no force, abusive language, threaten- 
ing conduct or any form of intimidation 
used, the courts have generally decided that 
strikers are not acting in excess of their 
legal rights. So it is said that “peaceful 
picketing in theory is not only possible, but 


lawfulness. 


permissible and as long as it is confined 
strictly and in good faith to gaining in- 
formation and to peaceful persuasion and 
argument, it is not forbidden by law.”’* 

And in a leading case in which this ques- 
tion is considered, the doctrine is stated that 
strikers, when acting in a lawful manner, 
are entitled to resort to picketing for the 
purpose of securing notes as to the progress 
of the strike, and the names of persons em- 
ployed and their place of residence.** 

In a somewhat recent case in Illinois, 
however, it is decided that the picketing of 
employer’s premises by strikers is itself an 
act of intimidation and an unwarrantable 
interference with the former’s rights and 
that even though the pickets were not guilty 
of actual intimidation and threats, the em- 
ployer is entitled to be protected from their 
annoyance. The court in this case referred 
to the doctrine that picketing is not neces- 
sarily unlawful if the pickets are -peaceful 
and well behaved, but that if the watching 
and besetting of the workmen is carried to 
such an extent as to constitute an annoy- 
ance to them or their employer, it becomes 
unlawful and said that manifestly this is 
not a safe rule and furnishes no fixed or 
certain standard of what is lawful or un- 
lawful, but leaves the question to the indi- 


(12) Goldfield Consol. Mines Co. v. Goldfield 
Miners’ Union (U. S. C. C.), 159 Fed. 500, per 
Farrington, J. 

(13) Karges Furniture Co. v. Amalgamated 
Woodworkers’ Local Union, 165 Ind. 421, 75 N. 
E. 877, 2 L. R. A. (N. S.) 788. 


























212 CENTRAL LAW JOURNAL. No. 12 
vidual notion or bias of the particular | LIBEL AND SLANDER—SLANDER By 


judge.™* 

The conclusion reached by the court in 
this case, is not, however, the generally ac- 
cepted rule which is, as we have already 
stated, that picketing, when conducted for a 
lawful purpose and in an orderly and peace- 
ful manner, is not unlawful.*® 

Strikers, however, in picketing, must 
keep within lawful bounds, both in respect 
to the object of the picketing and the meth- 
ods which they pursue in exercising this 
right. They must not use violence either 
against employees who are working for, or 
against persons who are seeking to obtain 
work from, the employer against whom the 
strike is directed. Nor will they be per- 
mitted to use violence towards such em- 
ployer or to inflict injury upon his prop- 
erty. And while they may use persuasion 
or argument in a peaceful way to obtain 
the co-operation of such employees, they 
must abstain from seeking to obtain such 
co-operation by the use of force, threats or 
intimidation and when they resort to such 
measures there is no doubt as to their hav- 
ing exceeded their rights. In such cases 
the aid of a court of equity by way of in- 
junction may properly be invoked to re- 
strain the commission of such acts.’® 

Howarp C. Joyce. 

New York, N. Y. 


(14) 
232 Ill. 


Barnes v. Chicago Typographical Union, 
424, 83 N. E. 940. 

(15) Goldfield Consol. 
Miners’ Union, (U. 8S. C. ¢ 
Furniture Co. v. Amalgamated Woodworkers’ 
Local Union, 165 Ind. 421, 75 N. E. 877, 2 lL. R. 
A. (N. S.) 788; Fletcher Co. v. International Ass’n 
(N. J. Ch. 1903), 55 Atl. 1077; Searle Mfg. Co. v. 
Terry, 56 Mise. R. (N. Y.) 265, 106 N. Y. Supp. 
438; Butterick Pub. Co. v. Typographical Union, 
50 Misc. R. (N, Y.) 1, 100 N. Y. Supp. 292; Krebs 
v. Rosenstein, 31 Mise. R. (N. Y.) 661, 66 N. Y. 


Mines Co. v. Goldfield 
.), 159 Fed. 500; Karges 


Sunp. 42, affirmed 56 App. Div. 619, 67 N. Y. 
Supp. 385; Everett Waddy Co. v. Richmond 
Typographical Union, 105 Va. 188, 53 S. EB 


2.5,5 L. R. A. (N. S.) 792. 

(16) Un.on Pac. R. Co. v. Ruef (U. S. Cc. C.), 
120 Fed. 102; Allis-Chalmers Co. v. Reliable 
Lodge (U. S. Cc. C.), 111 Fed. 264; Southern Ry. 
Co. v. Machinists’ Local Union (U. S. C. C.), 
111 Fed. 49; Pierce v. Stablemen’s Union, 156 
Cal. 70, 103 Pac. 324; Jones v. Van Winkle Gin 
& M. Works, 131 Ga. 336, 62 S. E. 236,17 L. R. 
A. (N. §S.) 248; Franklin Union v. People, 220 
Til. 355, 77 N. E. 176, 4 L. R. A. (N. S.) 100, 110 





‘ WIFE. 
POLING et al. v. PICKENS et al. 


Supreme Court of Appeals of West Virginia, 
Dec. 12, 1911. 


73 S. E. 251. 

A husband is liable for slander by his wife, 
whether not, notwithstanding the 
married woman's separate estate act. 


present or 


BRANNON, J.: Matilda J. Poling and Lew. 
is W. Poling, her husband, sued Emma YV, 
Pickens and Robert Pickens, her husband, ip 
the circuit court of Upshur county for slander 
of Matilda Poling by Emma Pickens, and there 
was a verdict for the plaintiffs and judgment 


thereon. We have a writ of error from that 
judgment. 
(1) The plaintiffs in error assign it as err- 


or that the demurrer to the declaration, con- 
sisting of one count, was overruled. The 
declaration avers that the plaintiff Matilda J. 
Poling was a true and honest citizen, and had 
always well behaved herself, and until the 
wrong imputed by the defendant was always 
reputed, esteemed, and accepted by her neigh- 
bors and other good citizens to whom she was 
known to be a person of good name, fame and 
credit, and had obtained the good opinion of 
her neighbors and other good citizens to whom 
she was known; and that Emma V. Pickens, 
well knowing the premises, but contriving and 
maliciously to insult Matilda J. Poling and 
injure her good name, fame and credit, and 
to bring her into public scandal, infamy, and 
disgrace, and to cause it to be believed by 
her neighbors and other citizens that she had 
been guilty of teling falsehoods, and being 
otherwise a mean and unworthy citizen, did 
on the ——-— June, 1907, in the county of Up- 
shur, in the presence and hearing of Lewis 
W. Poling, her husband, and other good cit- 
izens, falsely and maliciously, and with the 
intention to insult said plaintiff, speak and 
publish of and concerning Matilda Poling the 
false, scandalous, malicious, defamatory, and 
insulting words, which the plaintiff avers to 
be in their usual construction and common 
acceptation construed as insults, and tend to 
violence and breach of the peace—that is to 





Am. St. Rep. 248; Herzog v. Fitzgerald, 74 App. 
Div. (N. Y.) 110, 74 N. Y. Supp. 366; Jones ¥: 
Maher, 125 N. Y. Supp. 1126, affirming 62 Mise. 
R. (N. Y.) 388, 116 N. Y. Supp. 180. 
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say, “You” (meaning the plaintiff Matilda J. 
Poling) “go down town and swear another lie 
on me” (meaning that the said plaintiff Ma- 
tilda J. Poling had sworn a lie on her, the 
said Emma V. Pickens)—by means of which 
the plaintiff was injured, ete. It is said this 
declaration is not good. It is said it was err- 
or to join the husband of Matilda Poling as 
a plaintiff. This point is not argued. It is 
well established that at common law the hus- 
band may join his wife in an action in tort by 
her. 


(2) The frame of this declaration reads as 
if the action were for common-law slander in- 
jurious to the name, fame and reputation of 
Matilda Poling, and has words in it treating 
the words used as actionable under section 2, 
c. 103, Code, 1906, saying that “all words 
which from their usual construction and com- 
mon acceptation are construed as insults, and 
tend to violence and breach of the peace shall 
be actionable. No demurrer shall preclude a 
jury from passing thereon.” If I understand 
the point made against the declaration, it is 
that it joins common-law slander and statutory 
slander in the same count. I do not consider 
this mode of framing a declaration as very 
good pleading or artistic pleading. Statutory 
slander, if of a character to insult and produce 
anger and breach of the peace, gives action, 
though it may not impute legal crime, or in- 
jure fame or reputation, but merely insults, 
and therefore I would think that the declara- 
tion should merely state that the defendant 
spoke certain words of and concerning the 
Plaintiff maliciously and unlawfully, with an 
averment that they were such words as trom 
their usual construction and common accep- 
tation are construed as insults and tend to 
violence and breach of peace. All allega- 
tions of the plaintiff's good character and of 
intent on the part of the defendant to defame 
it and allegation of injury thereto seem use- 
less and out of place in actions for statutory 
slander; but eminent writers on pleadings, 
Minor, Barton, and Hogg give the forms used 
in this case. Their forms follow the prece- 
dents for common-law slander, with the addi- 
tion of words suggested above, indicating that 
the action is one for statutory slander. These 
Precedents are based on decisions holding that 
words of common-law slander, sufficient to 
sustain action, may still be treated as ground 
for action under this statute. Under that 
Statute, words of a character to insult and 
tending to violence and breach of the peace, 
though not actionable at common law, ar2 so 





under the statute; but words actionable at 
common law may also be made the subject of 
action under that statute if the declaration 
contain words, as this declaration plainly 
does, showing that the action is for statutory 
slander. Sweeney v. Baker, 13 W. Va., 158, 
point 5, 31 Am. Rep. 757; Payne v. Tancil, 98 
Va. 262, 35 S. E. 725; Chaffin v. Lynch, 83 Va., 
106, 1 S. E. 808. There it is said that in an 
action for statutory slander so much of the 
declaration as follows the common-law form 
of declaration for slander is mere matter of 
inducement, and unobjectionable. I would say 
it is surplusage. It is claimed that from the 
frame of the declaration above given we must 
say that this declaration joins both common- 
law and statutory slander, which is forbidden 
by decisions. Moseley v. Moss, 6 Grat. (Va.) 
534: Hogan v. Wilmoth, 16 Grat. (Va.) 80; 
Payne v. Tancil, 98 Va. 262, 35 S. E. 725. But 
this declaration is not open to an objection of 
blending common-law and purely statutory 
slander. That rule against blending means 
where you put into the same count common- 
law slanderous words and words not such, but 
only insulting words, not actionable at com- 
mon-law. We have just shown that a declara- 
tion going for insulting words under the stat- 
ute may contain only words constituting com- 
mon-law slander, and it cannot be in this case 
that there is a blending of the two kinds of 
slander. The most that can be said against 
this declaration is that it declares on the 
words as if actionable at common law. It 
contains only the slanderous words above 
given, no other words of different character of 
slander. How can it be said to unite two 
kinds of slander? In an action under the 
statute for common-law Slander your declara- 
tion must show that the action is under the 
statute by averment to the effect that such 
words from their usual construction and com- 
mon acceptation are construed as insults and 
tend to violence and breach of peace, or some 
averment of that import. Hogan v. Wilmoth, 
16 Grat. (Va.) 80. This declaration does so, 
thus showing that the action is under the 
statute. 

There is another reason against the de 
murrer. For this reason we need not have 
considered the demurrer. As stated above 
this declaration declares on its face that it 
goes for statutory slander. For that reason we 
must consider it such. But there is another rea- 
son requiring us to consider it so. It does not 
allege that Matilda Poling was sworn when 
she made the alleged false statement, or that 
it was made in a judicial proceeding, or that 
it was material. As stated in the opinion at 
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iis opening in Brooks v. Calloway, 12 Leigh 
(Va.) 470, it,is therefore not a good declara- 


tion for common-law slander. Hogan v. Wil- 
moth, 16 Grat. (Va.) 80. The declaration 
therefore is to be viewed as one under the 


This being so, the statute prohibits a 
demurrer from preventing a jury to pass on 
the words spoken. This statute is really for 
insulting words hurting the feelings, causing 
anger and violence and breach of the peace. 
No demurrer lies to this declaration, as would 
be the case if it were for common-law slan- 
der only, without showing that it is filed under 
the statute, or if it united two kinds of slan- 
der in one count. Whether the words spoken 
are an insult under the statute is to be left to 
the jury. 


statute. 


(3) Another question. Judgment was ren- 
dered against Emma Pickens and her hus- 
band for words spoken by the wife. The 


rule of the common law is that the husband 
is liable for slander by the wife. It is con- 
tended that this is no longer in our time the 
law, owing to the acts providing for the sep- 
arate estate of the wife and the rights to sue 
and be sued and to contract. The authorities 
eenflict on this question, but preponderance 
of authorities is that the rule of the common 
law yet prevails. In obiter expressions in Gill 
v. State, 39 W. Va. 479, 20 S. E. 568, 26 L. R. 
A. 655, 45 Am. St. Rep. $28, and Withrow v. 
Smithson, 37 W. Va. 761, 17 S. E. 316, 19 Il. 
R. A. 762. I condemn this rule, but held it 
yet prevailing in this state. These dicta were 
given force of law in Kellar v. James, 63 W. 
Va. 139, 59 S. E. 939, 14 L. R. A. (N. S.) 1008, 
in which Judge Poffenbarger carefully 
discussed the question. We asked to re- 
consider the matter. We decline to rediscuss 
it. The authorities are given in those cases. 
I cite the case of Henley v. Wilson, 137 Cal. 


case 
are 


273, 70 Pac. 21, 58 L. R. A. 941, 92 Am. St. 
Rep. 160, holding the common-law rule still 


in force, notwithstanding the married women’s 
act. An elaborate note to that case condemns 
the rule, but admits it to be law. I refer also 
to volume 9 p. 1225, of that late valuable 
work, Am. & Eng. Ann. Cas. where we find a 
full note of cases in many states holding that 
the old odious rule of the common law mak- 
ing the husband liable for the torts of the 
wife still prevails, and that action therefore 
must be brought against both, and judgment 
rendered against both. In 14 L. R. A. (N. S.) 
our case of Kellar v. James is elaborately an- 
notated, giving diverse authorities. Our Legis- 
lature, in my own opinion, should abrogate 
the rule that the husband is liable for indepen- 
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dent torts of the wife. I have no reference 
in what is said above to torts by a wife ag to 
her separate property. 

We affirm the judgment. 


NOTE. —Repeal or Not by Implication of Com- 

non Law of Husband's Liability for Torts of 
the Wife—There are a number of cases which 
hold that the husband is not liable for the wife's 
torts arising in connection with her separate 
property and there are cases contra on this sub- 
ject. The former have, we think, better reason 
than those which hold that there is no liability 
at all purely because of woman’s changed condi- 
tion under married women statutes. Separate 
estate cases, howéver, are not considered in this 
note. 
In Taylor v. Pullen, supra, it is said: “While 
it is true that one of the supposed reasons for 
the rule which required a husband to be joined 
with his wife in an action for her torts has 
ceased because he no longer acquires her prop- 
erty by l , all 
lawyers must admit that, so far, no writer or 
court has as vet furnished satisfactorily all the 
which may have influeneed the adop- 
tion of the rule at common law, and until they 
are produced, certainly the courts cannot de- 
clare that all the reasons have ceased and thus 
abolish the rule by judicial decision.” 

This is not a very forcible statement, for if 
there is a fundamental reason in statutcry policy 
which makes the rule at common law so incon- 
sistent that the statute would not have proper 
scope, the rule ought to go and it is not mere 
judicial decision that abolishes it, but judicial 
interpretation that says the statute does this. It 
makes no real difference whether all the reasons 
of the rule at common law have been explained 
or not—especially when it is said no one knows 
whether this has been done or not. We state, 
however, hereinafter what we think a_ better 
reason for holding there has been no repeal of 
the common law rule. This reason briefly is that 
enabling statutes do not need its repeal. 

In Lane v. Bryant, 100 Ky. 138, 36 L. R. A. 
700, 37 S: W. 584, the reasons for the opposite 
view to that taken by the principal case are 
stated as follows: “The wife, under this statute, 
may make contracts, sue and be sued, collect her 
rent and may sell and dispose of her property. 
While it may be and is the marital duty of both 
to aid each other in the support and maintenance 
of each and their children, the control and use 
of the wife’s property by her is independent ot 
the husband, nor subject to his control, and the 
familiar doctrine that the legal existence of the 
wife is merged in that of the husband no longef 
exists, and as on this rule is based the com- 
mon law liability of the husband for the wife's 
torts, and even for her debts contracted before 
marriage, the reason for enforcing the doctrine 
is gone, and past adjudications on the subject 
will not be followed. The unity of person has 
been destroyed, and to say that it still exists, 
with the constant legislation of this state endeav- 
oring to secure the wife in her person and prop- 
erty, and at last by the act of March, 1894, mak- 
ing the wife the equal of the husband in the 
control and use of her property, would be OP- 
posed to the plain legislative intent and result 


virtue of the marriage in this state 





reasons 
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a doctrine that has neither wisdom 


about this reasoning is 
that it considers the question upon the same line, 
being asked whether the common 
were suitable to our condition, a 


seeming difficulty 


is if it were 


law doctrine 


rule which we determine what English law 
became our common law. It was at one time our 
common Jaw and it would seem that it ought not 
to be repealed by implication, unless the implica- 
tion is necessary. Besides, it is not absolutely 


“all unity of person has been de- 
but only as to her separate property. 
e case quotes from Martin v. Robson, 





29, 16 Am. St. Rep. 578, as follows: 
ral supremacy of the husband is gone 
sceptre has departed from him. The 
the legal right and aspires to battle 


1 him in the contests of the forum; to outvie 
him in the healing art; to climb with him the 
' fame and share with him in every oc- 
Her brains and hands and tongue are 

and she should alone be responsible for 

slanders uttered by herself.” Perhaps; but this 
is a matter for the legislature, and all the aspir- 
ing, ieing and climbing he talks about are 
features of individual cases and not the rule of 
nkind, and, if they might be, their doing 

All the things she 





se things repeals no law. 
could do under the statute was to have her sep- 
te estate, contract with reference to it, sue 


and be sued on such contracts, sue for injury to 
her person and for slander of her character and 
he fruits of her time and labor free from 


enjoy l 

her husband's control. The legislature specifies 
and the court repeals existing law as to some- 
thing not specified. In other words, it violates 


the expressio unius rule. 


In Goken v. Dallugge, 72 Neb. 16, 99 N. W. 


7 
say “all unity of person 


818, the court does not 

has been destroyed,” but: “The old common law 
idea the oneness in the relation of husband 
and wife is fast disappearing. The identity of 
the woman is not lost in the husband; she is no 


longer under his dominion or control. On the 
contrary, in law, husband and wife are now con- 
sidered The reason for the law 
of entirety having ceased, with the reason, the 
law itself is no more.” 

Here appears somewhat more rankly, repeal 
Would a prior statute thus be 
We doubt it. If not, 
law be thus dis- 


as equals. 


by implication. 
pushed out of existence? 
why should existing common 
posed of ? 

In Cuimer vy. Wilson, 13 Utah 145, 57 Am. St. 
Rep. 713, 44 Pac. 833, approved in the Goken 
case, it is said, the common law rule was based 
entirely on the marital right, and “the rule itself 
ought to cease, though the statute makes no 
mention of the husband's liability for the wife’s 
torts or her rights to her own personal ser- 
vices.” 

The same objection we have stated may be 
here repeated and there might be further said 
the courts of this way of thinking iterate about 
the “rule at comon law,” when this was not a 
“rule,” but Jaw, of our common law. English 
courts might better speak of it as a rule, but 
when it came to us and survived our declaration 
of independence it survived as a law giving a 


right of action. Legislatures, and not courts, 








should repeal law. Also it may be said former 
law is not repealed by implication, unless it in- 
terferes with the operation of later law. It can- 
not be claimed that this law interferes with the 
benefits given by enabling acts. On the con- 
trary, it lays a burden on the exercise of them 
when no burden is prescribed. 

Shuler v. Henry, 42 Colo. 367, 94 Pac. 360, 
14 L. R. A. (N. S.) 1009, like the other cases on 
this line, recites benefits of enabling acts, sum- 
marizing by saying: “The wife in Colorado is 
the wife under our statute and not the wife at 
common law and by our statute must her rights 
be determined ; the common law affecting her 
rights having been swept away.” All of which 
may be granted, but what of it, when the question 
is as to a husband’s liability as to something the 
statute does not mention? Minnesota has an 
enabling statute and its legislature said expressly 
it should not exempt the husband from liability 
for torts committed by the wife. Morgan y. 
Kennedy, 62 Minn. 348. That body seemed 
aware of a judicial penchant in this direction. 
The Schuler opinion also says: “That many of 
the states still hold the husband liable jointly 
with the wife for torts committed by her without 
his presence must be conceded, and perhaps the 
greater number that have passed upon the ques- 
tion have so held, but in no one of the states 
30 holding is the wife so completely emancipated 
from the dominion of her husband as in this 
state, and, as a rule, the courts find in their 
statutes some enactment showing that the legis- 
lature intended to not repeal the common law 
upon the subject.” We doubt greatly whether 
there is support for this statement. But even 
were it so, it is not clear by what right the 
Colorado court finds a statute giving any benefit 
to a husband, when it merely professes to benefit 
the wife. 

Two of the five judges sitting in the Schuler 
case dissent and the majority opinion is thus 
arraigned: “One unfamiliar with the conditions 
existing in Colorado might be led by the major- 
ity opinion to believe that nothing remained to 
the husband but the name. In this state, as else- 
where, the domicile of the husband is the domi- 
cile of the wife; the domestic services of the 
wife belong to the husband; except in extreme 
cases, he is entitled to the custody of the chil- 
dren; and, in the fullest sense of the word, he 
is the head of the family and the household, and 
exercises over the conduct of every member of 
the family the same influence and control which 
is exercised elsewhere, and in this respect the 
reason of the common law, here under discus- 
sion, exists as potentially to-day as it ever did, 
here or elsewhere.” He then follows up this 
statement with a great array of cases, which he 
calls the “overwhelming weight of authority,” 
against the majority opinion. 

When we consider that in a number of states 
the legislature has abrogated the rule of the 
common law, we take it that courts elsewhere 
should understand that their aid in legislation is 
not needed upon this subject. When we also 
see that none of the cases pretend to declare 
that the abrogation of the rule either helps or 
hinders the full operation of the married women 
acts, we are led to wonder upon what theory of 
necessity courts should supply what the legisla- 
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ture has omitted. The policy of law is for the 
legislature. The only policy it announces is 
woman’s emancipation, if we wish to call it that. 
Whatever of the common law interferes with 
that the court may say it disappears in repeal by 
implication, remembering too, that this doctrine 
is not much favored. a 








CORAM NON JUDICE. 


INTERESTING ANECDOTES CONCERNING 
LORD BROUGHAM. 


mother tells how when he 
was quite a child at their home at Brougham 
Hall he used to get up make-believe court of 
justice for the trial of a supposed prisoner, he 
himself acting as counsel, prosecuting the pris- 
oner, examining the witnesses, summing up the 


Lord Brougham’s 


case, and ending by passing sentence. Noth- 
ing could be more characteristic. Throughout 
his lite Brougham loved to play many parts— 


the politician, the lawyer, the scientist, the so- 
cial reformer, the slave emancipator,*the orator, 
the educationist—and in each he must have the 
role. He domineer, and this 
propensity was responsible’ for 
much of the unpopularity which pursued him 
through life, even among his’ best friends. 
Creevey's nickname for him is “Beelzebub,” 
sometimes the “Archfiend.” Macaulay does not 
conceal his dislike. “Strange fellow,” he ex- 
claims; “his powers gone, his spite immortal— 
a dead nettle’! Even the genial Sydney Smith 
found him a severe trial. “There goes a car- 
riage,” said the witty canon as Brougham drove 
past, “with a B. outside and a wasp inside!” 
His restlessness, his aggressiveness, his spirit 
of intrigue, his jealousy, seems to have estrang- 
ed them all, 

But this wappishness of temperament must 
not blind us to the solid and splendid services 
which Brougham, as a public man, rendered to 
the cause of education and reform—political, 
social, and legal. With all his faults he was 
emphatically a great man; and it is not too 
much to say that to his enlightened views and 
tremendous driving power we owe most of what 
our modern progress. 


leading loved to 


domineering 


is best in 

Brougham’s mother was a niece of the Scotch 
historian Robertson, and this family connection 
determined Brougham’s father to quit Brougham 
Hall, his ancestral residence in Westmoreland, 
and take up his residence in Edinburgh. He 
preferred the education of the High School 
there for his sons to that of Eton or Westmin- 
Ster as they then were. There is a very char- 
acteristic story told by Lord Cockburn of young 
Brougham, while the two were at school to- 
gether, illustrating his irrepressibleness even 
at that age. 

“Brougham,” he says, “made his first public 
explosion while at Fraser’s class. He dared to 
differ from Fraser, a hot but good-natured old 
fellow, on some small bit of Latinity. The 





like other men in power, maintained 
infallibility, punished the rebel, and 
himself that the affair was over. But 
Brougham reappeared next day, loaded with 
books, returned to the charge before the 
whole class, and compelled honest Luke to ae- 
knowledge that he had been wrong. This made 
Brougham famous throughout the whole school, 
I remember as well as if it had been yesterday 
having had him pointed out to me as ‘the fel- 
low who had beat the master.’ It was then 
that I tirst saw him.” 


master, 
his own 
flattered 


The society of Edinburgh at this period when 
Brougham was beginning life was particularly 
delightful. The city was rich in talent, full of 
men distinguished in literature, science, and 
philosophy, among them—to name only a few— 
Walter Scott, Playfair, Dugald Stewart, Lord 
Monboddo, Jeffrey, Horner, Brown, Murray, 
Henry Erskine. The war with France kept the 
British from the Continent and Edinburgh be- 
came a favorite resort for residence and educa- 


tion. Sydney Smith—then a young parson with 
a pupil in charge—was one of those who thus 
put into the port of Edinburgh. Society, he 
says, was upon the most easy and agreeable 
footing. The Scotch were neither rich nor 
ashamed of being poor, and there was not the 
same struggle for display whicn so spoils the 
charm of London society. Few days passed 
without friends meeting either in each other's 


houses or in what were then very common— 
oyster cellars—where the most delightful little 
suppers used to be given in which every sub- 
ject was discussed with a freedom impossible 
in large societies, and with a candor only 
found where men fight for truth and not for 
victory. Not the least attractive part of Edin- 
burgh society were the old Scotch gentlewomen 
of the period—a delightful set—strong-headed, 
warm-hearted, high-spirited, who dressed and 
spoke and did exactly as they Broug- 
ham’s grandmother was one of these, and to her 
he used to say he owed everything. Of course, 
this society—like that of every epoch—had its 
failings, graphically described in Lord Cock- 
burn’s Memorials of My Time. To drink and 
swear were considered the marks of a gentle- 
man, and tried by this test, nobody who had 
not seen them could be made to believe—as 
Lord Cockburn remarks—how many gentlemen 
there were. Nothing was more common, for 
instance, than for gentlemen, who had dined 
with the ladies and meant to rejoin them, to 
get drunk—a state of things due largely to the 
fashion of “Toasts” and “Sentiments.” Who 
was likely to remain sober to the end when he 
had to begin by drinking separately the health 
of everybody else round the table? And this 
was only coquetting with the bottle! Ladies, 
too, were very tolerant of masculine failings— 
witness the young Scotch lady, who, in reprov- 
ing her brother for swearing, admitted that 
“certainly swearing was a great set off to con- 
versation!” 


chose. 


Into this life—legal, literary, social, and con- 
vivial—young Henry Brougham—who as _ Dr. 
Robertson’s great-nephew knew everybody— 
threw himself with characteristic energy and 
zest. He wrote papers on “Optics” for the 
Royal Society. He declaimed at meetings of the 
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“Speculative Society’ with equal eloquence 
whether he had an audience of six or sixty. 
He could take his three bottles at a sitting, 
and, as Sir Hildebrand in Bob Roy expressed it, 
be “neither sick nor sorry” the next morning. 
If a frolic was afoot in the 'way of wrenching 
off brass knockers or carrying away shop signs, 
Brougham was the ringleader. At twenty-two 
he was admitted as an advocate. of the Scotch 
Bar, and went the Southern Circuit—trying to 
get practice by defending poor prisoners’ for 
nothing. 

His resourcefulness in this way inspires ad- 
miration and deserved success if it did not 
meet with it. The first trial was for sheep- 
stealing, and Brougham objected to the rele- 
vancy of the libel (indictment) on the ground 
that it did not specify the sex of the animal 
stolen—tup, ewe, or wether—which he contend- 
ed was necessary for the purpose of informing 
the panel (prisoner) exactly of tue offense with 
which he was charged. Every tup was a sheep, 
but every sheep was not a tup, and so of ewes 
and wethers. Could you indict a man for steal- 
ing an ox and convict him on evidence that he 
stole a cow? Or for stealing a goose and show 
that he stole a gander? In the next case, which 
was for stealing a pair of boots, the articles 
when produced were “half-boots,” and Broug- 
ham contended that “half-boots,” were not 
boots any more than a half giinea is a guinea. 
But here the judge, Lord Eskgrove, discovered 
an*unwonted sagacity by pointing out that a 
“half-boot is not the same as half a boot, but 
nomen generale. The moon is always the moon, 
though sometimes she is the half-moon.” This 
poor old Scotch judge—one of the oddities of 
the Bench—was almost driven demented by 
srougham’s vyolubil‘ty and acuteness. He liked 
to dawdle on—Dogberry fashion—with prison- 
ers and juries in his own way, and just when he 
was looking forward to the pleasure of doing 
so, lo! his enemy would appear in court—tall, 
cool, resolute, remorseless. “I declare,” said the 
old judge, “that that man Broom, or Brougham, 
is the torment of my life.” He revenged him- 
self by sneering at Brougham’s eloquence, and 
calling him “The Harangue.” “Well, gentle- 
men, what did the Harangue say next? Why it 
was this” (misstating it), “but here, gentlemen, 
the Harangue was most plainly wrong and not 
intelligible."—Law Times. 








CORRESPONDENCE. 


Editor Central Law Journal: 

I have read, with interest, the able and time- 
ly article of Judge Tolbert in the issue of the 
Central Law Journal of January 26, 1912, on re- 
form and procedure in Oklahoma. There is one 
Matter mentioned in the article, however, in 
which the judge is in error. He states that un- 
der the Statute of our State a subpoena of a 
witness and all grand and petit jurors are not 
allowed to be made over the telephone or by 
telegraph. Section One and Two of Chapter 51 





of the Session Laws of 1910 of this State, pro- 
vides as follows: 

VENIRES FOR JURORS. Section 1. That the 
service of the venire for the grand and petit 
jurors for the District and Superior Courts and 
the petit jurors for the County Court, of this 
State shall be served by the sheriff notifying 
the several persons named in the venires to be 
in attendance on the court at the time and 
place mentioned in the venire; Provided, such 
notice may be given by said sheriff orally in 
person, over the telephone, by telegraph, or by 
registered or ordinary mail, in the discretion 
of the judge of the court ordering the juries. 

SUBPOENAS FOR WITNESSES. Section 2. All 
subpoenas in civil and criminal actions in the 
district, superior, county and justice courts of 
this state, shall be served by the peace officer, 
or other person making the service, notifying 
the persons named in the subpoenas to be in 
attendance upon the court at the time and 
place mentioned in the subpoenas to testify as 
a witness in the action therein described; Pro- 
vided, such notice may be given orally in per- 
son, by telegraph or registered mail, or by de- 
livering to each witness in person a true copy 
of the subpoena, at the option of the party for 
whom the subpoena is issued; and Provided, fur- 
ther, that when a witness is once served, as 
provided by law, he shall attend the court from 
day to day and from term to term until finally 
discharged by the court.” 

It is noted that a witness may be subpoenaed 
by telegraph or by registered mail, or by de- 
livering to the witness a copy of the subpoena. 
I doubt the wisdom of permitting the service 
of subpoenas on witnesses over the telephone 
on account of the errors that might be occasion- 
ed in making service. 

Yours respectfully, 
c. C. HATCHETT. 

Durant, Okla. 








HUMOR OF THE LAW. 


A Kansas merchant who had just paid a fine 
because his vegetable display box was not six 
inches higher than the sidewalk, ventured the 
assertion that a man can’t go from morning till 
night without breaking some Kansas law, no 
matter how careful he is. A hotel man thought 
he could; and a wager was made, and the next 
day was set for the test. 

“I'll win that bet, all right,” said the hotel 
man. “I’ll stay in bed all day to-morrow.” 

And he did, until just before dark when an 
inspector came along and arrested him for not 
having a nine-foot sheet on his bed. 


Farmer’s Wife—I hear your son is making 
money out of his voice at the opera? 

Byles—That’s right, mum. 

Farmer’s Wife—Where did he learn singing? 

Byles—Oh, ’e don’t sing; ’e calls the car- 
riages. 





The Chicago woman was on the witness 
stand. “Are you married or unmarried?” thun- 
dered the counsel for the defense. “Unmarried, 
four times,” replied the witness, unblushingly. 
—Philadelphia Record. 
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3 Acknowledgment—Defectiveness.—A = ma- 
terial provision of the statute expressly requir- 
ed to be stated in a certificate of acknowledg- 
ment to a deed cannot be wholly disregarded, 


and deed 


ted to rec 


541 


thus acknowledged lawfully admit- 


ord.—Gross vy. Rowley, 132 N. Y¥. Supp. 
2. Animals—Nominal 
tion of a without 


Damages.—The 
justification 


destruc- 
the 


dog 


entitles 


owner to nominal damages at least.—Rowan Vv. 

Sussdorff, 182 N. Y. Supp. 550. 
Attachment—Jurisdiction.—A court issu- 

ing a writ of attachment is without authority 


to compel a nonresident to appear and litigate 


his rights to the fund attachedState ex rel. 
McIndoe v. Blair, Mo., 142 S. W. 326. 

4. Attorney and Client—Disbarment.—The 
right to practice law is only a privilege, ex- 


ercised by a l.cense which may be revoked when 
the holder's misconduct makes him unfit to ex- 
ercise the duties of his office.—Wernimont v. 
State, Ark., 142 S. W. 194. 

5 Relationship.—since an attor- 
ney’s duty ordinarily ceases by the termination 
of the adversely to his client, his 
receipt of money thereafter to satisfy the judg- 
ment constitutes a new relation.—Emanuel v. 
Cooper, Ia., 133 N. W. 1064. 

6. Bankruptey—Assets of Bankrupt.—On the 
bankruptcy of a person who was in fact the 
sole owner of a business, although it was con- 
ducted in the name of himself and another as 
partners, the property and assets of such busi- 


Term of 


proceedings 











ness passed to his’ trustee as his individual] 
property.—tIn 1 Gibson, U. S. D. C., 191 Fed, 
665. 

7 Composition.—A debt discharged in 
bankrupt¢ ifter acceptance of composition of- 
fer held discharged by operation of law, so as 
to support the debtor's promise to pay the bal- 
ance of the debt+—Cohen y. Lachenmaier, Wis, 
133 vw. W. 1099. 

&8.——Jurisdiction.—A court of bankruptcy 
held to have jurisdiction to summarily deter- 
mine the right of a mortgagee to the proceeds 
of the mortgaged property Which were right- 
fully in the hands of the trustee.—In re Ply- 
mouth Elevator Co., U. S. D. C., 191 Fed. 633. 


9.——-Mortgage.—Where purchaser of person- 
alty gives a purchase-money mortgage and is 
adjudged a bankrupt, and the property is sold 
by his trustee, the purcnaser takes subject to 
the mortgage, unless the bankruptcy court or- 


ders a sale divested of liens.—Horkan vy. Eason, 


Ga., 73 S. E. 352. 


10.——State Courts.—The pendency bank- 
ruptey proceedings when attachment of a sin- 
gle creditor was begun in a state court pre- 
cluaes that court from proceeding to Judgment. 

Acme Harvester Co. v. Beekman Lumber Co, 
2 Sup. Ct. Rep. 96. 

11. Banks and Banking—Constructive No- 
tice.—A bank has no constructive notice of 
fraudulent acts by an officer which |! would not 


disclose to it.—Real Estate Trust Co. 
Washington, A. & Mt. V. Ry. 


Fed, 


naturally 
of Philadeiphia \y 
cs  & Ay FI D66, 
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12.—+_-Negligence.—It is 


neg! 


lecting bank to transmit its checks 


the bank or party by whom payments is to be 
made, with request that remittances be made 
therefor.—Pickett v. Thomas J. Baird Inv. Co., 
N. D., 133 N. W. 1026. 
138.—Receivership.—The purchaser of drafts 
from a bank while it was insolvent and had 
no reason to expect that the drafts would be 
honored is entitled to preference to the extent 


the receiver of the 
Baird Iny. Co., N. 


of moneys turned over to 
bank.—Pickett v. 
D., 183 N. W. 1026. 

14. Bills and Notes—Appearance of 
Where a attached to a check by the 
drawer by pin only was detached by the 
leaving the check without 
tilation and transferred to a 
the drawer 
test.—Southern 
Savings Bank & 

15. Holder for Collection.—The 
note for cofMection may 
name, if the note is 
payee.—Antelope County 
133 N. W. 1123. 

16.——Pleading.—Where 
tal failure of consideration of 
proves at most a partial failure, 
mit the defense held not error.—Sibley & 
v. Rodgers, Neb.. 133 N. W. 1130; 


Thomas J. 


Paper.— 
protest 
payee 
appearance of mu- 
fide holder, 
liable notwithstanding the pro- 
Sand & Material Co. v. People’s 
Trust Co., Ark., 142 S. W. 178. 


bona 
was 


holder of a 
thereon in his own 
blank by the 
Wright, Neb. 





sue 
indorsed in 
gank v. 
defendant pleads to- 
a note but 
to sub- 
Davis 


refusal 





17. Stipulation for Fees.—A_ stipulation in 
a note for attorney’s fees in the event of @ 
suit thereon held not a mere contract for in- 


demnity but to bind the maker to pay such at- 
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tor! s, in e absence of plea and proof 
tl t is unreasonaple.—Beckman Vv. 
a 2 Ss. W. 80 
I of Consideration. Voluntary 
pI te, from which the maker 
. 1 by stipulation, held without 
nd not enforceable.—Monroe Vv. 
M I ( > I $1. 
Boundaries—Descripticn by Quantity.— 
\ ck ! land by giving the number of 
3 red the weakest method « iden- 
t ider v. Chev La., 56 So. 1023 

z Burglary ] Possession.—To suD- 
1 tior lary by proof of re- 
ce oO tolen property, held not 
I ( oO that accused’s opportunity 
) t ( vas exclusive.—Common- 
we I ” 97 N. EB. 94. 

‘ ‘s of Live Stock—Limiting Time to 

S Stip n in a contract of ! stock 

shi} I limiting time for action thereon 

a e carrier to six months after the 

( s on occurs held not unreasonable or 

2g ) policy.-Hafer Vv. St. Louis 
s es Ry. Co.. Ark., 142 8. W. 176. 

2 Ne i? Facilities.—A carrier of live 
stock m I all necessary facilities for 
heir re ‘ ise, and refreshment.—St. Louis 
Sout rn R Co. v. Mitchell, Ark., 142 S. 
W. S 

23 Prima ‘ie Negligence.—Proof of fail- 
re to cattle at destination within usual 
time |} 1 v4 iblish prima facie case of neg- 
lige? oodford y. Baltimore & O. R. Co., 
W. V 73 S. E. 290 


24. Carriers of 


*assengers—Alighting.—When 








L stree ! stopped for such a time that one 
ab to ente or alight with reasonable speed 
sho have done so, the conductor may rely 
pon the assumption that the pur- 
pos yppin the car is accomplished, in 
the s eo ntrary knowle¢ Keeley v. 
City ectri g Co., Mich., 133 N. W. 1085. 

25. mnforming to Regulations.—A carrier 
is only bound to transport those who are pre- 
pared conduct themselves according to rea- 
sonable regulations.—Renaud y. New York, N. 
x & H.R. C Mass., 97 N. E. 98. 

24, Charities—Cemetery.—A charitable trust 
to devote certain real estate belonging to tes- 
tator » the establishment and maintenance of 
i cemete held not affected by a provision that 
it should include a private burying ground 
wl testator did not own.—Stewart v. Coshow, 
Mo., 142 S. W. 283. 
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ought in the state which the 
of the property, brings the 





e court’s jurisdiction, although, 
ommenced, the engine in the 
stomary use by the mortgagor 
in another state.—North Caro- 
nber Co. v. Boyer, C. C. A., 191 





Commerce—W hat Constitutes.—A con- 
tract for sa 


‘livery, and construction of ma- 
state is not interstate com- 





meree.—American Amusement Co. vy. East Lake 
Chutes Co., Ala., 56 So. 961. 

29. Contracts—Estoppel.—That a defendant 
eave a different reason for refusal to perform 
a contract does not estop him to plead its il- 
legality when sued for the breach.—FE, E. Taen- 


zer & Co. v. Chicago, R. I. & P. Ry. Co.,°C. C. 
A., 191 Fed. 543. 
30.— Failure of Consideration—Where a 


contract required the laying of a pavement and 
its maintenance for ten years, in consideration 
ff a stipulated price, failure of the contractor 
to maintain the pavement was a failure of con- 
sideration.—Nelson y. San Antonio Traction Co 
ex., 142 S. W. 146. 

31.——Lex Fori.—The lex fori determines the 
form of remedy on a contract.—lIllustrated 
Postal Card & Novelty Co. v. Holt, Conn., 81 Atl. 
1061. 


32.——Original Parties.—Between the original 
parties to a written contract, a party whose sig- 
nature has been obtained by fraud may avoid 
it, though he was lacking in ordinary prudence 
in the premises.—Van Metre vy. Nunn, Minn., 
133 N. W. 1012. 

33. Constitutional Law—Police. Power.—The 
state, under its police power, may regulate any 
kind of business to protect the public health, 
morals, and welfare, subject to the restrictions 
of reasonable classification.—Kirth-Krause Co. 
v. Cohen, Ind., 97 N. E. 1. 

34. Corporations—Burden of Proof.—The 
burden of establishing the defense of ultra vires 
is on the corporation asserting it.—Edward 
Knapp & Co. v. Tidewater.Coal Co., Conn., 81 
Atl. 1063. 

35.—— Minority Stockholders.—A minority 
stockholder may sue another stockholder for 
injury to the corporation, where the authori- 
ties representing the majority stock refuse to 
act.—Lee v. K. W. Steinhart Lumber Co., Wash., 
119 Pac. 1117. 

36.——Similar Names.—Equity will restrain 
the assumption of a name by a benevolent cor- 
poration so similar to that of another such cor- 
poration as to injure the corporation first as- 
suming it.—Grand Lodge K. P. of North and 
South America vy. Grand Lodge K. P., Ala., 56 
So. 963. 

37.——Ultra Vires.—Either party to a con- 
tract may plead that it is ultra vires.—United 
States Fidelity & Guaranty Co. v. Town of 
Dothan, Ala., 56 So. 953. 

38. Criminal Law—Evidence.—Evidence that 
other fires occurred on Sunday, and of defen- 
dant’s general habit of absenting himself from 
church, held admissible.—State v. Huffman, W. 
Va., 73 S. E. 292. 

39.—lIntent.—Where an action is made pun- 
ishable in general terms, a criminal intent is 
not essential, unless a purpose to require such 
intent is discoverable from the statute.—State 
v. District Court, Silver Bow County, Mont., 119 
Pac. 1103. 

40.——Similar Offenses.—One charged with 
burglary held entitled to rebut evidence of oth- 
er burglaries by showing that another person 
was connected with such burglaries.—State v. 
Harris, Iowa., 133 N. W. 1078. 
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41. Damages—Jury.—The jury, in an action 
for personal injuries, may not put themselves 
in the place of the injured person, nor ask 
themselves for what amount they would be 
willing to suffer the same loss.—Lessenden v. 
Missouri Pac. Ry. Co., Mo., 142 S. W. 332. 

42. Profits —Proof of profits as damages 
held required to be of a high character, and not 
such that the jury are left to spceulate con- 
cerning them.—Russell v. Olson, N. D., 133 N. 
W. 1030. 

43. Deeds—Undue Influence.—<An influence, 
superinduced by the natural kindy acts of a son 
towards his aged and dependent mother, is not 
an undue influence, vitiating a deed by the 
mother to the son.—Goodman v. Griffith, Mo., 
142 S. W. 259. 

44. Descent and Distribution—Vested Remain- 
der.—A vested remainder in an infant passes 
to his heirs+—Bailey v. Buffalo Loan, Trust & 
Safe Deposit Co., 132 N. Y. Supp. 613. 

45. Divoree—Alimony.—Stipulations fixing 
award of alimony in event of granting of di- 
vorce held merged in the judgment, and not so 
far contractual as to preclude subsequent 
change of the judgment.—Warren y. Warren, 
Minn., 133 N. W. 1009. 

46. Desertion.—The essence of desertion by 
a wife consists in her refusing to live with her 
husband when he does his marital duty, and 
wants her to live with him.—Hill v. Hill, Fla., 


56 So. 941, 








47.——Origin of Cause.—Where plaintiff has 
been an actual resident of the state for one 
year, that she was married without the state, 
that the ground for divorce arose without the 
state, and that the defendant is a nonresident, 
is not ground for denying the divorce.—Carty 
v. Carty, W. Va., 73 S, E. 310. 

48. Easements—Permissive Use.—Presump- 
tion of a grant of a right of way from continu- 
ous user for over 20 years may be overcome 
by showing that the use was merely permissive 
or was not under a claim of right.—Gascho v. 
Lennert, Ind., 97 N. E 6. 

49.——Private Alley.—Where a deed reserves 
a strip off the land conveyed as a private alley 
for the use of other lots, held, nothing further 
need be done to make the rignt of easement 
operative.—Litchfield et al. v. Boogher, Mo., 142 
Ss. W. 302. 

50.—Right of Way.—To create an easement 
of right of way as appurtenant to land convey- 
ed, it is necessary that the way should be open 
and continuous.—Gorton-Pew Fisheries Co. v. 
Tolman, Mass., 97 N. E, 54. 

51. Equity—Conversion.—Equity cannot re- 
lieve for a conversion by the use of severable 
chattels on a rightful re-entry of premises by 
a landlord.—Princess Amusement Co. vy. Smith, 
Ala., 56 So. 979. 

52.  Esteppel—Heirs of Grantor.—The heirs 
of a deceased grantor in a deed reciting a con- 
sideration may not impeach the consideration 
to defeat the conveyance.—Amazeen y. Town of 
Newcastle, N. H., 81 Atl. 1079. 

53. Evidence—Foreign Laws.—In absence of 
allegations of proof showing the laws of Mex- 
ico, the rights of the parties must be determin- 
ed by the laws of Texas, though the subject- 











matter of the action be situated in Mexico— 
Combest v. Glenn, Tex., 142 S. W. 112. 

54. Ledgers.—Account kept by tradesman 
in loose-leaf ledger, shown to be a book of orig- 
inal entries, and properly verified, held admis- 
sible in evidence as a book account.—Armstrong 
Clothing Co. v. Boggs, Neb., 133 N. W. 1122. 


55. Mortality Tables.—Mortality tables, 
shown by the agent of a life insurance com- 
pany to be in general use by the companies 
doing busines in the state, are “admissible as 
properly authenticated publications.—St. Louis, 
IM. & S. Ry. Co. v. Trotter, Ark., 142 S. W. 
189. F 











Opinions.—A witness as a rule cannot 
express an opinion which is a mere inference 
of a fact drawn from other facts in evidence. — 
Greene y. Corey, Mass., 97 N. E. 70. 


56. 





57. Presumption.—The presumption is 
against a party who does not produce material 
evidence in his possession and under his con- 
trol.—Brown vy. Spradlin, Ky., 142 S. W. 224. 


58. Fraudulent Conveyances—Creditor’s In- 
tent.—Preferential transfer of property to a 
creditor held not fraudulent as to other credi- 
tors, in the absence of actual intent of the pre- 
ferred creditor to participate in the debtor's 
fraudulent purpose.—Baldwin v. La Fayette 
Land Co., Fla., 56 So. 943. 





Husband and Wife.—A husband's duty 
to support his family may not be used as a 
cover to enable him to defraud his creditors.— 
East st. Louis Ice & Cola Storage Co. vy. Kuhl- 
mann, Mo., 142 S. W. 258. 

60. Frauds, Statute of—Consideration Ex- 
pressed.—A contract to convey, within statute 
of frauds, held not required to state the exact 
consideration.—Desmarais v. Taft, Mass., 97 N. 
E. 96. 

61. Gifts—Essentials of.—A gift of a note 
by the payee held not defeated by a return to 
the payee to permit him to collect the interest. 
—In re Klehr’s Will, Wis., 133 N. w. 1105. 

62, Highways—Easement.—lIn the absence of 
any showing to the contrary, it will be presum- 
ed that a county acquiring a road acquired only 
an easement for the use of the public.—Walter 
v. Syck, Ky., 142 S. W. 229. 

63. Homicide—Deadly Weapon.—When a per- 
son uses an instrument from which any rea- 
sonable person knows that death may result, 
and death does result, the law presumes that 
death was intended.—Ford v. State, Tex., 142 
Ss. W. 6. 

64.——Motive.—In a prosecution for homicide, 
a prior indictment of defendant for shooting 
and wounding deceased, and a civil action by 
deceased against defendant therefor, held ad- 
missible to show motive.—McElwain y. Com- 
monwealth, Ky., 142 S. W. 23 


59. 








65. Homestead—Widow’'s Right.—The home- 
stead right of the widow or children must be 
the same as that which the husband and father 
could have claimed in his lifetime.—Spalding V. 
Haley, Ark., 142 S. W. 172. 

66. Infants—Next Friend.—Where an infant 
sues by his next friend, the appointment of the 
next friend can be questioned only by special 
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— 
demurrer or specific denial in the nature of a 
plea in abatement.—Dudley v. Wabash R. Co., 
Mo., 142 5. W. 338. 

67. Injunction—Negative Stipulation.—A 
court of equity may by injunction restrain a 
jolation of a negative stipulation in a contract, 
although the affirmative covenants may be of 
such a nature that they cannot be specifically 
enforced.—Montgomery Light & Power Co. v. 
Montgomery Traction Co., U. Ss. Cc. C., 191 Fed. 
657. 

68. Insurance—Presumption of Title.—Title 
in insured to the insured property is presumed 
prima facie from ais possession and control 
thereof}—Thermal Belt Sanitorium Co. Vv. Royal 
Ins. Co., N. C., 73 S. E. 337. 

69. Judgment—Equity.—A court of equity 
will not entertain jurisdiction of a suit between 
the same parties to set aside a judgment or de- 
eree for fraud, unless such fraud was extrinsic 
er collateral to the matter tried, and did not 
inhere in any matter actually presented and 
considered by the court in rendering the de- 
cision assailed.—Stead v. Curtis, C. C. A., 191 
Fed, 529. 

70. Injunction.—Where a defense existed 
that could not be interposed by reason of some 
rule of law, equity will restrain the enforce- 
ment of the judgment until the defense can be 
made available-—McPhee v. Reclamation Dist. 
No. 765, Cal., 119 Pac. 1077. 

7i1.—Nune Pro Tunc Order.—Final judgment, 
rendered but not entered through inadvertency 
of clerk held properly entered nunc pro tune at 
subsequent term.—Schoonover vy. Baltimore & O. 


R. Co., W. Va., 73 S. E. 266. 








72.—Res Judicata.—A trustee of corporate 
assets cannot attack a judgment obtained 
against the corporation on grounds which should 
have been set up as defenses in the original 
action.—Central Trust Co. of Mobile vy. D’Arcy, 
Mo., 142 S. W. 294. 


73. Landlord and Tenant—Eviction.—Land- 
lord, who fails to keep contract to furnish heat, 
held to have committed a constructive eviction 


of the tenant.—Russel v. Olson, N. D., 133 N. W. 
1030. 

74. Lieenses—Invalid Contracts.—Where a 
statute forbids the carrying on of a business 
without a license, contracts by persons in car- 
Tying on such business without complying with 
the statute are void.—Beecher v. Peru Trust 
Co., Ind., 97 N. E. 23. 

75, Life Estates—Permanent Improvement.— 
A sidewalk of concrete is a permanent public 
improvement, and the assessment may be di- 
vided between a life tenant and the remainder- 
man.—Troy vy. Protestant’ Episcopal Church, 
Ala., 56 So. 982. 

76. Lis Pendens—Notice.—A purchaser of re- 
alty pendente lite stands in no better position 
than its vendor, the complainant in such suit.— 
Lewers & Cooke v. Atcherly, 32 Sup. Ct. Rep. 
94, 


77. Literary Property—Injunction.—Equity 
Will afford injunctive relief to an author against 
the publication of his private letters on com- 


monplace subjects.—Baker v. Libbie, Mass., 97 
N. E. 109. 


78 Malicious Prosecution—Burden of Proof. 








—A showing of an acquittal of plaintiff held to 
shift the burden of showing probable cause to 
defendant—Hanchey v. Brunson, Ala., 56 So. 
971. 

79. Master and Servant—<Assumption of Risk. 
—A servant held to have assumed the risk of 
attempting to unfasten chains fastened in a 
dangerous way, knowing the master’s promise 
to have such way stopped had not been fulfilled, 
though the master at the time of the promise, 
several days before, had told him to proceed 
with respect to a particular fastening then call- 
ed to his attention.—Nashville Lumber Co. v. 
Thornton, Ark., 142 S. W. 152. 

80. Interference with Employment.—One 
wrongfully interfering with another’s employ- 
ment held liable for the damages naturally and 
probably resulting therefrom.—Lopes vy. Con- 
nolly, Mass., 97 N. E. 80. 

81. Maipractice.—In an action against a 
railroad company for injury by malpractice of 
a surgeon, actual knowledge of unfitness of the 
surgeon, must be shown.—Atlantic Coast Line 
R. Co. v. Whitney, Fla., 56 So. 937. 

82. Master’s Duty.—Master held not to owe 
servant engaged in building sawmill the same 
degree of care in furnishing safe appliances as 
in case of a completed mill.—Whorley v. Ra- 
leigh Lumber Co., W. Va., 73 S. E. 263. 

83. Municipal Corporations—Discretion;—A 
city council, as a legislative body, is vested 
with a discretion which can be controlled by the 
courts only for abuse.—Little Rock Ry. & Elec- 
tric Co. v. Dowell, Ark., 142 S. W. 165. 

84. Navigable Waters—F loating Logs.— 
Stream sufficient during highwater season to 
be used for floating logs or timber held naviga- 
ble.—Idaho Northern R. Co. vy. Post Falls Lum- 
ber & Mfg. Co., Idaho, 119 Pac. 1098. 

85. Negligence—Burden of Proof.—In an ac- 
tion for the wrongful death of plajntiff's de- 
cedent, plaintiff was bound to show as a part 
of her case that her intestate had exercised 
reasonable care.—Griffith v. Long Island R. Co., 
132 N. Y. Supp. 641. 

86. New Trial—Compromise Verdict.—-The de- 
liberations of the jury are secret, and ordinarily 
cannot be shown by the testimony of the jur- 
ors, nor can the jury room be invaded in order 
to determine whether a verdict rendered was 
a compromise.—Simmons y. Fish, Mass., 97 N. 
E. 102. 

S47. Negligence—Evidence.—While general 
allegations of negligence are sufficient In a com- 
plaint, the proof must tend to show the definite 
acts or omissions amounting to negligence.— 
Alabama Consol. Coal & Iron Co. vy. Cowden, 
Ala., 56 So. 984. 

88.- Sudden Peril.—The rule that one who 
acts when unwarned peril surrounds him is not 
chargeable with contributory negligence as a 
matter of law cannot be invoked by one who 
wrongfully and voluntarily puts himself in a 
dangerous position.—Birmingham Ry., Light & 
Power Co. y. Fox, Ala., 56 So. 1013. 

89. Trustee Liability—A trustee holding 
the legal title held alone personally liable for 
injuries to a third person, caused by a defec- 
tive condition of the premises.—Curry vy. Dorr, 
Mass., 97 N. E. 87. 

90. Partnership—Common Ownership.—The 
common ownership of property does not of it- 
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abont your distribution of 
the ENCYCLOPEDIA 














library, large or small. 


AMERICANA with explana- 
his booklet will be 


tory pamphlet and actual pages 





Note the difference between the Aamdy /ndia- 


Garrett P. Serviss, mailed free upon re- ord ag AY from the work. 
Writer on Astronomical Topics quest. paper edition and the dxu/ky regular volume. , o 
NAME ....++++ oe eeeeeeeeees 
INVESTIGATE TODAY @ hina 
DDRESS. .2cccccces eeeeeeccece 


SCIENTIFIC AMERICAN COMPILING DEPARTMENT 


Publishers of The AMERICANA J 
225 FIFTH AVENUE, NEW YORK , 


Also state basis of exchange proposition: 


BE own thé. .cccscccscscece encyclopedia 
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Good Books for Every Lawyer 





Jones’ Legal Forms Defenses 
By Commercial Paper 
Jupce Leonarp A. Jones By 


osepH A. AND Howarp G. Joyce 
The most complete and useful col- J J 


lection of general legal and business An exhaustive treatise covering the 
forms ever issued. defenses at common law and under 
Embraces all general titles, giving J the negotiable instrument acts. 
precedents for ordinary use and spe- All important decisions construing 
cial clauses for unusual cases. or applying the negotiable instru- 
ment acts with full explanation and 
The Best Selling Law Book citations. 

in Every An exceedingly valuable book for 
American State the Commercial Lawyer, the Bank 
Lawyer, the Corporation Lawyer, in 

One Very Large Volume, Buckram Bind- fact for Every Lawyer. 


ing, Over 1200 Pages 
One Large Buckram Volume, 1230 Pages 


Price $6.00 Delivered Price $6.00 Delivered 





new evITION “The Work of the Advocate riz avtuors 


By 
Byron K. Exuiotr anp Wiiuiam F. Ettiotr 





A practical work treating of things learned both from experience and from 
books and containing suggestions for the preparation and trial of causes. 


The Work Out of Court—The Work In Court 
The Guide-Post to Success for the Young Lawyer 
A Post-Graduate Course for the Older Practitioner 


One Volume, 600 Pages, Cloth Binding, Gilt Top, $4.00 Delivered; or Bound in Flex- 
ible Morocco, Gilt Edges, $5.00 Delivered 


THE BOBBS-MERRILL COMPANY, Indianapolis, Indiana, USA 











